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SCCDA Policy and Procedure Manua 



Articlf I AN INTRODUCTION TO THE OFFICE 

Smiio* 1.#! Fvrpow aad Shk* o( SUntuI 

The pirpose ot Fas manual s to enstve wtorm and lair treatment of a* em p lo yee s and consistency in the aanvmsvatun of justice in 
aa matters handed try the office it is anportant that we set impressive standards as a law office representing the people of the State of 
CaMorraa and hr County of Santa Clara 

Employees 0* me district anomey s omce must demonstrate a clear unoerstanong or tne standards or conduct regueea or inose *no 
hold the pubic bust Although tvs manual snot a comprehensive review of appropriate behavior mat orajmstances. man overview 
ot seme of the most anportant prmcples mat support the way we operate It ts by foiowng these principles mat we promote an 
environment of mutual trust and respect and create a taw oftce mat best serves the people we represent 

Because we represent the puWc, the tone of many of he poffoes and guidelines requve stnd adier enc e wffh MBe. <t any. deviation 
from required conduct Therefore, whatever the em ploye e s position, sfhe has an m p o rt a nt assignment pertormance of every task to 
the best ot hts or her atvMy High performance by every employee results in better service to the pubic and personal satisfaction tor 
the employee 

ueneraiy. hese ponces apply lo every Mnct anomey s omce employee specific policies ana gunevnes are appucaoie «o attorneys 
only by virtue of the* status as officers of me court and licensees of the State of Catfomia Those sec ions are apparent by Me and 
content See Mandatory Reading on the index page 

Al attorneys and paraiegats n the cnmnal drvtsron are reqwed to read the entire manual investigators m the bweau of investigation, 
staff members m legal support aperabans and business services areas of the criminal dnsui. attorneys and stall members m the 
famiy support drvtsion. and start m the crane laboratory are requred to read those sections detneated m section 1.04 (Use of the 
Manual) ff you have questions corvcemng the content ot the poicy and procedures manual or other aspects ol your employment with 
the dtsVKt attorneys office, you are encoraaged to contact you immediate supervisor (non-attorney employees), your assistant district 

Atl attorneys employed by this office will be guided by the California Rules o( Professional Conduct, office procedural memoranda, the 
State Bar Act in Business and Professions Code sections 6000-6228, CDAA’s "Profess/ona/rsm, Sourcebook on Ethics and ClvH 
Liability, and case law determinative ot liability for failure to adhere to professional conduct rntes. State, county and federal law 
applicable to the workplace is also a source of some of the policies in this manual. 

Al o her employees, whemer members of Local S21 (Legacy Local 715) or swam peace officers wvi be guided by apptcabie portions 
of the manual, any applicable contract wffh the County and CaMorraa law c o ntroff ng specific conduct 

Mist. 4 no< al of the procedural nies cled in this manual are found ti the Cafftorrva Penal Code. Business and Professions Code, 
Governm e nt Code. Welfare and tnstffubons Code. CaMorraa RUes of Court, the CaMonva Con s titution, and otier appbcabie cnmnal 
and cMiaw statutes 













Section 143 Ethks Advisor 

Artjcl* II DISTRICT ATTORNEY S DUTIES 

Section £45 Ethfc* Adsiwt 

Policy 

The District Attorney * Ofike 11 coaBmnrd to ethical and professional conduct Attorneys aft enrotaaped to confer wmh thru tupmnor 
and oi out Ethic* Advisor m my matter involving ethical comsdnationt liui they cannot resolve to then own vMivlactioo 

The District Attorney has designated one deputy dutnet anorwv as Ethics Advisor to attorneys The Ethics Athnor is not pat of the 
executive management team and will not report attorneys or occurrence* to management w ithout exceptional cattmniance 

The desktop resource SCCDA Ethics Home Page contains Exemplary Prosecutor Bulletins. SCCBA Code of 
Professionalism, State Bar of California Rules of Professional Conduct. CALBAR Ethics Information, CDAA 
Professionalism Manual, Ethics in Opening and Closing Argument as well as otlier useful resources, This 
collection of resources is intended to assist attorneys and staff in finding the answers to ethical issues which 
arise in our w ork, 

Conferring with the Ethics Admot and using other Office resource* doe* not rebeve attorneys of thru duty* to property duchaige thru 
ethical and lepl obligations 













Section YOI{a)(iv) Witness/vie tint contact J- rir —* 

Afticl* V EMPLOYEE OBLIGATIONS 

$Mttm 5.tl(aXh) UHwuVkita Cmhmi 

PoNcy 

victims and witnesses ol dimes snai be Healed wen courtesy, honesty, compassion, and cfegmty As with aa members at me pubic, 
telephone cafe snai be rehxned as soon as reasonably possfee a Ihe attorney is m Inal, on vacabon or sen leave, and wilhmone 
working day under most other circumstances [ij 

Faiiae to contact a vie m or witness s a taiure to represent adequately the pubic we serve Employees should use common sense lo 
separate me harassing member or me puuc torn a victsn or witness who is caang concerning me progress ol a case (See section 
SJHiaXUrjlJ ) regard**) nobikabor to warns and witnesses of depositors n cnmnal cases Famianty wah me Views R>gvs 4 ianu& 
is required Contact me assistant district attorney m charge ot tnurang * you have not received a copy ol the manual 


Limitations on Contact with Victims or Witnesses 

^ "Lj ij ^ i* ^ q t jg. ^ q iij j victim ot ^ ^ 3i 


A prosecutor shal not (Meetly or mdeecOy advise a witness against speaking wi h me investigator or attorney tor me defense or to make 
himself or hersetf unavakawe tor subpoena (Rules of Professional Conduct, Ryle 5-310) A prosecutor may leu a witness mat s/he has 
nghts regardng an xitennew (*A cnmnal defendant does not have a fundamental due process right to pretoal interviews or 
depositwns' (People v Murvapa/ Court {Runyan) (1978) 20 C* 3d 523. 530 531 ) 


Where me safety ol me viciro or witness is an issue, me prosecutor may refuse to reveal witness toenMers and seek an order of me 
court to protect me winess Protedrvt Order Procedure Memo, see also Penat Code sedan 136-2 and seettm 5X>l(a)0v)a} (Discovery 

t 11 f, I i-id- n-t t Mm q t 

or Witness nerufiers) 


However, where me sately of me vieten or wimess is nof al issue, the defense attorney is entitled to contact me vicMn or witness of a 
crime feedly to requesl an interview [Reid y, Superior Court 11997) 55 Cal App4th 1326 ) "The names and addresses of seiual 
assault victim must be dsdosed to the defendant m a cnmnal case reganiess of other statutory provtsrorts mat protect sexual assault 
victims from unwanted pubhefty and. m he absence of a showng of good cause as defined m [Penal Code) section 1054.7 or actual 
harassment as dscussed n (penal Code) section 1054. subdn/sw (d), me defense cannot be prohMed tom (Meetly contacting those 
vicbms * (Id. at 1338) 

A vretwn or witness is enwed to be shown proper idenNhcafion before consenting to an nterwew with any party (Penal Code section 
1054 8) tain to comply wih the provtsxms of section 1054 8 can lead to sanctions imdersec on 1054 5 A wctxn or a witness is 
entiled to have anomer person present utile being itterwwed 

The vKtmora sexual assaiM can protect tvs or her name and address iom becommg a pubic record pursuant to Penal Code section 
293 by requestxig mat me aHormabon be wdhheto undo Government Code section 6254. SubdMSton 0X2) Please note mat section 
293 does not preclude asetosure where requved by taw. i e Penal Code section 1064.1. Conideflltai information Fled win the Court 

For aa victims tit enme. see Penal Code sec xms 841.5 and 1054 2 (No attorney may tfettose or pemvt the dsctosure to a defendant, 
defendant’s tarrvfy members, or others, a victims or wrmess’ address or telephone mxnber 4 mat name, address qr telephone iwtei 
has been provided under Penal Code section 1054 1 WWul disetosure by the attorney « others ksled is a misdemeanor) 


2, Communications with Represented (Witnesses! Parties. 

See sec km 5.01(b Xii)3 ) tor policy regarding this issue. 

Attorneys should review Chapter VI of Professionalism, A Sourcebook of Ethics and Chal Liability for Prosecutors tor an excellent 
discussion of communications with represented witnesses, informants, and defendants Chapter six of the CDAA publication was 
written by attorneys in the Santa Clara County Distnct Attorney s Office 


3 Victim's Request for Ceffifisabon of Helpfulness pursuant to Vicbms of Traffiektna and Vioftnc* Pr*¥*fifioft Act of 
2904 (U Visa Certification) 

In order to comply with federal gudelnes. and as pari ol our broader efforts to ensue that victims ot crime report the* vtcHrrazanon to 
lam enforcement regard*** ol Rnmgrabon status, we revww requests tor me cer tocabon ot Helpfulness* of vtc «ns in me* applications 
tor m-visas* pursuant to me federal Victims of Trafficking and Violence Prevention Act of 2000 



















Section b.01(d)(lv)/) Duty to Warn 


Article V 


S«com J.*l(»Xh)i) 


>LOYEE OBLIGATIONS 


Dm co Hun 


Policy and Law 

As a nde. attorneys should avoid ottering safety assurances or making security premises to a victim or a witness m a cnmmal matter 
However, assistance n obtaining a restranng or stay away order, an order revoking or mcreasmg oaf. a request lor extra patrols or 
other assistance Horn the pokce department may he offered Protective Ordet Procedure Memo (See Penal Code section 136 2 ) 

The role or a prosecutor commuted to serving the pubhc a exempklied n he chargmg decision thorough preparation tor Inal, advocacy 
m trial and atthe senteneng hearing Whde you are encouraged to feel compassion for a victim ol crane, avoid words or conduct mat 
may cause me vtchm to re*y on your promises to his or her de m merl See section S.OIUKWW) (Discovery ot Witness ktenuhers) 

The attorney shouto discuss he issue of a victims or witness' safety wdh Ins or her assistant drstnd attorney The assistant wtf 
d e fe m an e whether an appktation lor the CaMorrua Witness Protection Program (CWPP) wd be made based upon ad avafabfe lads and 
cacumstances 

Potential Liability issues 

Law entorcement officers and pttokc officials may have a duty to warn and a duty to protect a victim or wttness when, a ‘special 
relationship' is created between toe vku ivwitoess and the taw enforcement ofltcer or pubic official "|W)hen me government’s actions 
create a foreseeable perl to a specific foreseeable »dm. a duty to warn arises when the danger ts nql readfy discoverable by toe 
endangered person * (Wallace v cry of las Angeles (1993) 12 CatApp4tn 1385.1396. Carpenter v Cay ot Las Angles (1991) 230 
cai App 3d 923. Tarasotr v Regents of Umersrty of Comma 11976) 1? Cat 3d 425.) 

The issues surroundng a duty to warn, a special retauonsne resulting «i hauuty and prosecutonai mmunity must be evaluafed 
separately to outer to property defeneate attorney oviduct {Fats v Superxx Court (Samamego) (1996) 46 CaLApp.4to 1031 ) 

A ‘special reta nnsrvp' resuftng m liability may be created when a law enforcement officer (or an attorney) makes statements 
mmimang any actual danger to a wclnvwitness and thereafter lads to warn toe wdness of a known danger to ms or her Me (Carpenter 
v Cryofios Angles, supra. 230 Cal App 3d at p 931. Hernandez v Cxyof Pomona (1996) 49 Cai App dto 1497. 1501-1502 ) 

However, even where a breach at a duly to warn s found, a prosecutor pertormng an act n his or her official capacity which is a 
integral part of toe futhaoi process or proceedin gs does so with absolute prosecutonai (quasi judKial) mmuvty from ova kabaMy (0ym$ 
v. Reed (1991) 500 U S. 470.4061114 LEd 2d 547). totter v. Pacnumn (1976) 424 U.S. 409.430 (47 LEfL2d 120.136) ) 

interviewing a witness «i preparation for a prekmnary heamg trial or other hearing is such an act (Fads, supra, at p 1044 -1045) 
Absolute prosecutorial mmurmy (torn ervf suit is avatable only for actions that are connected wifo toe prosecutors role «i judicial 
proceedings, not tor every Migabon inducing conduct * (Sums v Reed supra. 500 U S al p 486) Promising a witness safety at toe 
invesagatoe stage of a prosecuhon affords the deputy ffistncl attorney, at best. guaMtedanmutey (Id. 487) 

Attorneys should review relevant case taw and Chapters ill and iv of Professionalism, A Sourcebook of Ethics and Civil Liability for 
Prosecutors. If you do not have a copy, contact the assistant district attorney in charge of training. 


——I — 
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Section *>.01(b)(ii) Rules of Prolt-ssloiul Conduct of ttie State Bar of California ^ J 

Article V EMPLOYEE OBLIGATIONS 


Section Role, of Profrsttoul C oadnrf of lb# Mai# Bat of < afefonia 

Policy 

All attorneys should be familiar with the Rules of Professional Conduct of the State Bar of California, the Stare 
Bar Act, f Business and Professions Code section 6068) . and Professionalism, A Sourcebook of Ethics and Civil 
Liability for Prosecutors, published by CDAA. Familiarity with the Rules of Professional Conduct and the State 
Bar Act is mandatory. The Rules are listed below, however those that are most likely to govern the conduct of 
prosecutors are hyperlinked [blue lettering]. A full set of rules may be found in the library, or on the State Bar 
of California's Web Site on the Internet, www.calbar.ca.gov (Left side, dick "Ethics", then "Rules of 
Professional Conduct.") 

RULES OF PROFESSIONAL CONDUCT 


Chapter 1. Professional Integrity in General 

Rule 1-100. Rules of Professional Conduct, in General 

Rule MID. Disciplinary Authority of the Stale Bar 

Rule 1-120. Assisting. Soliciting, or Inducing Violations 

Rule 1-200. False Statement Regarding Admission to the State Bar 

Rule 1-J00. Unauthorized Practice of Law 

Rule 1-310. Forming a Partnership with a Non-Lawyer 

Rule 1-311. Employment of Disbarred. Suspended. Resigned, or involuntarily Inactive Member 

Rule 1*320. Financial Arrangements with Non-Lawyers 

Rule 1-400. Advertising and Solicitation 

Rule 1-500. Agreements Restricting a Member’s Practice 

Rule 1*000. Legal Serv ice Programs 

Rule 1-700. Member as Candidate for Judicial Office 

Rule 1*710 Member as Temporary Judge. Referee or Court-Appointed Arbitrator 
Chapter 2. Relationship among Members 

Rule 2-100. Communication with a Represented Party' 

Rule 2*200. Financial Arrangements among Lawyers 

Rule 2-300. Sale or Purchase of a Law Practice of a Member, Living or Deceased 
Rule 2-400 Prohibited Discriminatory Conduct in a Law Practice 

Chapter 3. Professional Relationship with Clients 
















Section 5«0I(b)(H)3) Cornntunkaiion with Represented Party 

Article V EMPLOYEE OBLIGATIONS 


A ^ -J 


sMmm 


nimK arioo *xl Rffttmurd Pam 


Pfl*n and Ui 

Pml C tarfiftf (oatact with a Rrprr^ntfd IMmdanr 

PitHccimnf attomrys contacted by a irpmmied paly t#*' charge haw bom JIM ibould sot talk with the party coorrramf the- subbed of (hat 
rcpfr%rntJt]oo Milbouf flic prrnuuioci of (hr partv't Mtcnry (ftpfrlSMUal Rides of CoodueL Rllif 2 100) Tba tocludn contact initiated by a 
drfradai [1] who n repmemed by counsel Dvfifitf v Lqpe, 0Nh Ctf 1191) PSP F 2d 1012 The poieoun ^ l a L iB to refrain from 
contacting represented defrt^asii isffcasrfte* upon tadurmm for the latnr that the Sixth Amendment tight i a counsel attache! "(tit M p 

101S)(2). emphaui added) 

Anornrv* (and investigator*) should not rnrisaat cowrari with a partv' know to be fepresewd by cound in a pandmg case Prosecutor or pobce 
officer (investigate*) MW/af contact with a represented party can result m Stale Bar dtvoptuurv action a ctntoipt citation sppnwn of evidence 
and dismissal of the chagfrs (F«p£t * 0®*® 200 OlApp Id 4QCU11} 

Pre C bar funs C enfaCT mth a Defendant 

For pre charging haemm «h a T»rtY“ the ndo ihflrr (Attorney General OptmoQ 91 IW £75 Opt A G 223* Km r Xhtmcipal Cam (IPS2) 
130Cal App Id 499. US * iupra. 9»F 24 1012) 

An attorney must consult with his or bet assistant dlttnci Money boforo tprafcmg Mi a represented party if the hat any doubt as to the legality of 
I a represented party 


Potential laabitm 1 mm 

Cooxnancalion Mb a r c pi es eul ed defendant may result m dismissal of the People's cate e mdeuyt of court. State Ha sanctum and dtidphne by 
dm office CRuks of Professional Conduct. Ruk MOO ) Attorney! ate advised to mw the following cases carefhify (Boukts v Shpamr flPtfi 
IIS CaL App Id 422 1 Inanfrience with the ancniev elm pnnlepr]. US t Lop c. iupro W F 2d 1017 P&pit > m*i- W* 200 Cal App 34 
# 00-412411 1 

| It may also include a victim or a witness charged as a defendant m another matter and represented by counsel in that matter 
| Attorneys should review Chapter VI of Professionalism, A Sourcebook of Ethics and Civil Liability for Prosecutors for m excellent 
discussion of com mu nications with represented parties, (witnesses, informants, and defendants). Chapter six of the CD AA publication was 
written by attorneys in the Santa Clara County District Attorney's Office. 
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Section *>.01(b)(Hi))) Professionalism and Respect (or Co Workers Jt J 

Article V EMPLOYEE OBLIGATIONS 

Sntm 5,0l(bKMi>)i fi«^uulKe ud Retptci far C»-Worker* 

Roney 

A prosecutor's conduct wito fe*ow employees shaJd be characterized by courtesy, respect and professional integrity mis ndudes 
respecting ne privacy and personal rights of every employee 

Al employees should comport toemsetves boto m toe afhee wfate conduc ng office busneSS. and wMe oft duty n a manner consrstenl 
wfto their postons as pubkc e mploye es (County Code of Ethical Conduct > 

A prosecutor is held to a higher standard of appropriate conduct because of the unique function s/he performs in representing the 
interests, and in exercising the sovereign power of he state {People v. Kelley (1977) 75 Cal.App.3d 672, 690 ) To this end. 
compliance wi h the Rules of Professional Conduct , and Business and Professions Code section 6QS8 is required. Professionalism, a 
S ourcebook of Ethics and Civil Liability for Prosecutors, published by the California District Attorneys Association, should be used as a 
guide. 

tmssmeiv. fmence: oenoneity. tne use or rtega drugs, or ne ins ut presenpoon ana Other legal drugs, or alcohol me not oe 
tolerated As n toe case of other vniabons of county or omce rules policies and procedures, benavur of tots nature shal be groends 
for dsopMne up lo and ndudmg rfesmssal under appkcable pobaes. ordnance codes, and labor agreements (See County Merit 
System Conduct Rdes. and sections 4 Q2(b}. 4.02(d), and 4.02(e) of Vss manual. (Detnci Attorney f mpioymeni Pottoes)) 

Each employee is requred to read and observe those portions of toe Poicy and Procedures Manual applicable to tvs or her position 
(See section 1 04. (Use of Manual)) 

Honesty Memora n dum The Law Abiding Prosecutor 

Handftng Personal Cases 





























Section S,01(b)(fii)5) Coockictkm Inveslkjatioiiv and Interviews i- ^ 

Article V EMPLOYEE OBLIGATIONS 

Section 5dL(bKiU)5) C »dwdt| Imestifjfiont aid Iiifnint^ 

P«Ao 

Iniemewing witnesses is a critical ccntpootui of BtiorcKijcb tnal preparation Interviews should be conducted tn a manner to avoid suggesting 
answers to the witness Ask non teadmg question* TV ftill tumr mrhidmg middle namr dale of bulb address telephone numbn and occupation 
dxxild be obtained at the outvci feocu each wrtorn TV wdsdt should be questioned exhaustively about V* ov her personal observations and 
knowledge of IV frets m dispute Every effort should V made to deterrame exact!v w hit iV toiam remember* Care should V exercised to avoid 
forcing, even inadvertently tV witness i recollection to parallel that of tV complainant or of any other witness Do noc ibow a witness IV 
stairtumK of other wibrssei tn a nutter unless tv witness is an expert and tv a&Toraifion is ne e ded » a basts for has or bar opinion 
TV dectsioo to share a witness prior written or taped ttaiena m during Ihe interview' in preparation for bearing or trial is a matter of tactics 
t atxpe ur m ed tnal attorney* should dawns* (V matter with then team leader and assistant district attorney 

A witness must always V encouraged vo IrD Ibe truth respect tV com report anv threats to Ins or Vi safety and to wav m contact with IV deputy 
district attorney dun&g tV pendency of (he case If tV tmnns is to be served with a subpoena time will V saved by having an investigator or 
police office serve it at Ibe tone of ibe tna! preparation interview 

TV ductosurc of new evidence or mcoosmencies with poor statements during fV interview must V given as discovery to tV defense counsel as 
soon as possible (See. section 5 OiUXuJ (Ducovery Pokey) and section 5 02CbXu)lX (CRIMES Use and Procedure) ) 

Pof*maJ Liability tunes 

A deputy district attorney 4 orthnanlv should not interne* a prospective witness except in tV presence of a (bud person to avoid the possibility of 
becoming a witness m a jory tnal where tV deputy is the advocated] (See section 5 01(bXu)l). (Prosecutor as a Witness)) A prosecutor should 
not interview a represented parrv(2J witiwut tV permission of tV parry s anomry (CaHifma Rates of Professional Conduct Rule MW. iee 
section 5 QIOXjUJX (Cammumcatioo wnb Represented Party) ) 

Discuss doubts regarding the legakty of a proposed inter vie* with an assistant drnnn attorney be fo re IV interview A thorough research of existing 
authorities Vfore ibe diicmnon is recommended 


Ul fo some cates, particularly a rmsdewxnof case where m investigator or die police officer ts less likely to be available, the attorney' 
should consider tape lecoedmg the mterview of a witness See Penal Code section 63 3 


[2] For a complete definition of "party’ as used in tins context attorneys should review Chapter VI, pg, 2-6 of Professionalism, A 
Sourcebook of Ethics and Civil Liability’ for Prosecutors Attorneys in the Santa Clara County District Attorney's Office wrote chapter 
six of this CBAA publication. 










































Section 5.0l(b)(iv)4)d) Handling Personal, Friend s, or Relative's Case 

Article V EMPLOYEE OBLIGATIONS 






WfMM 5,tl(b)(tv>4>a) 


lindlM PmeoaL FHead's, o» RdnKf't C«v 


J- I 


Policy 

1. Handling Personal Cases 

All attorneys are required to be familiar with the Ruk> of Professional Conduct, the State Bar Ac'. (Business 

and ProfesisiqnscCqde section 6068J, and Professionalism, A Sourcebook of Ethics and Civil Liability for 
Prosecutors . published by the CDAA. 

An aiiomev will uoi liar Mile a case wliere s lie is m a trallic coun except by appearance in open court ut propna 
persona Personal court appearances are to be made on previously approved STO or vacation time This policy 
specifically applies to die kindling of parking and traffic tickets. 

An attorney in this office shall not contact a judge or commissioner out of court regarding a personal citation or 
any other citation. If you must appear in propna persona, do not identify yourself in any way as a Santa Clara 
County prosecutor. (See. section 5.01(1' ii)6). (Use of Office Identification. Insignia or Letterhead}.} 

Legitimate traffic and parkuig citations sliould be paid promptly. If you desire time off to appear on a personal 
case, apply for vacation or STO through die normal procedure' (See. sections 5.01 b my ft), (Reporting 
Responsibility Criminal Activity): 5.01(bMn)! . (The Prosecutor as a Witness).) 

2. Hating C ontact with a Friend's or Relative's Case 

A prosecutor may not ptactice as a criminal defense attorney in any county whether die prosecutor is working 
full time or on leave Of absence, (inn eminent Code wetton -6*10.) Aside from representing oneself, a deputy 
district attorney is not penwtted to defend or assist in the defense of anyone accused of a felony, misdemeanor, 
or traffic infraction. Furtltennore. a prosecutor must avoid becoming involved ui a friend, a family member, or 
loved one's criminal matter at any stage of a criminal investigation or proceeding (including juvenile matters). 
A mere discussion of legal strategy, applicable law. and associated topics is prohibited. 

An attorney or staff member of die District Attorney's office shall not liandle any case where either the 
victim, complainant or die defendant is a friend or re lame. If the attorney first discovers upon reading a case 
dial the defendant or the victim is either a friend or relative, she shall notify the Chief Assistant District 
Attorney in writing (memo or e*mail) no later than the next working day after acquiring knowledge of this 
circumstance. If a non attornrv employee first discovers upon reading a case that die defendant or the victim is 
either a friend or relative, she sliall* notify his/her supervisor and"die Chief Assistant District Attorney in 
writing (memo or e-mail) no later dian the next working day after acquiring knowledge of this circumstance. 
Tlw case will be reassigned Hie attorney or staff member sliould not diereafter read the file, or renew the case 
in CIBERLaw. CJIC. or CLETS. (See section 5.01|lt)(iii2> (Conflict of Inlerest'Motion to Recuse DA).) 

Potential Liability 

The unauthorized use of CIBERLaw, CJIC, CLETS. or other summary criminal history information will subject 
an employee to discipline up to and including termination of employment. (See. sections 5.01(b) til '■ >. (Use of 
Criminal Offender Info.): 5 02(a)< u t4), (Release of Criminal Offender Information).) 

3. Personal Chll Cases 
















Section 5.0?(a)(ii) Discovery Potky ev -S 

Aiticl* V PROCEDURAL RESPONSIBILITIES 

Wooa 5.02(aKU) Dfcroim Poko 

Pokey and the Law 

i)y pokey^ Vib oltKe poviOn a defendant with calf dnd compete Oscowiy ol al maHen regardng Kir eJurgeO cnmnal K Oi Penal 
end* cerimn iqm i requires me prosecuting attorney to dectose "toe names and addresses of persons the prosecutor intends to caN 
as witnesses at statements of aa defendants, all relevant real evidence seized or obtamed as a part of the nvestigabon of the 
offenses charged, the existence of a tetany conviction of any material witness whose ereObMy is bkefy to be critical to the outcome of 
the to*. any excusatory evidence (Orarfy v Maryland evidence), relevant written or recorded statements of witoesses or reports of the 
statements of witnesses whom tne prosecutor intends to can at the mat. nducang any reports or statements of experts made n 
conjunction with the case. mJudng the results of physical or menial examnabons. scientific tests, experiments, or comparisons which 
the prosecutor mends to offer to evidence at the mat * (See r/a/aoa v Su perior Court ft 9911 54 Cat 3d 3%. sectionS QflaHtmai 
{Reciprocal Discovery), see, atso section 5 (Cibertaw Use and Procertoe)) 


Use of Email to Provide Discovery Prohibited 

As a matter of pokey, never use Emafl either as text or an attachment, to provide defense (fescovery and nveskgabve reports This 
pokey applies as to the Pubic Defender and Alternative Defender Offices as we* as private counsel Since much of our dttcovery 
comans matefiat nor il me punc record ana pcwfKiaiy cwngerous fo aoers, we wi not rely on any protocol wrier* purports 10 proreci 

Emai tom me View Of Others QtscqmY ant) fc/Ml TrahSfTW^-PTOhtbitMQJi^^ 


Pnor to prewnmary examnakon. discovery is the responsibly of the prehnvnary examnabons team unless the case is assigned to a 
vertical prosecutions team to that case, discovery i$ the responsibly of the attorney assigned to the case After pretmnary heamg. 
discovery is he responstwrty of me mat attorney 

Attorneys should carefully review. Chapters 111-14 and V of Piofesskxtalism. A Sourcebook of Ethics and CM! Liability for Prosecutors, 
published by the CDAA, and California Criminal Discovery, by Pipes and Gagen, published by Lews Law Publishing, for a more detailed 
discussion of the law regarding the prosecutor's ethical duty regarding discovery. 






























Section Y07(a)(ii)7) Brady v. Maryland (I xcutpatory) Evidence i- «r -J 

Allele V PROCEDURAL RESPONSIBILITIES 

Skim 5 •!(*)( M) I > Brxh T. Minliwl (l irmlpjiorv) EttdrtM* 

Policy and Lew 

Every prosecutor has a dirty to (ksetose exculpatory evxtencc known to me attorney or others on the prosecution team The prosecution 
learn ndudes the nvesbgatmg law enforcement agencies), the enme laboratory, expert w«nesses or any other person or organization 
who has assisted m ihe nvestigabon otlhe case (draft v Maryland (U $ MU. 1963) 373 U.S. 93. 97* 193 SCI 1194J. Kyles y wm Key 
{U S LA. 1995) 514 U S 419. 437.1115 S C115554. M Rt Brown 11960) 17 Cal 491 973. and Penal Code section 10S4 1te), see 
California Cnmnai Discovery by Fhpes and Gagen. published by Lexis Law Pubfeslwng lor a more delated discussion of Brady 
eviden ce ) 

Evidence mat ts lavorabie to he defendant. (harmM to me prosecution's case, or xnpeadws w lends to impeach me oecttMfy ot a 
prosecution witness) material and n the possession ol the prosecution team is exaffpatory evidence (Kyles v rtTHtey supra. 514 
US 419. 433434{1). «Kttioo502(bX*0D. (CRIMES U*r and ProcnXxc) ) 

The indhnduai prosecutor has a duty to team or any favorable evidence known to toe others actng on the government betiart m the 
case, ndudmg he potice *[W)hefher tie prosecutor succeeds or fail m meeting this obkg abo n the prosecution's responsdxMy tor 
taamg to dsdose known, lavorade evidence nsng to a material tevetot importance is nescapabte * (Kytes v Wftrttty. supra, 514 U S 
419.437-439. see section 502(9X1)2)9). (Duty fie victinwvHness Criminal History)) 

Potential Liability Issues 

Al me remedtes of Penal Code section 1054 5 (b) are avaiaote to the court where me prosecutor (or defense attorney) fads to rksdose 
exculpatory evidence m the most egregnus cases, “any oner lawM order may include dtsmssat of Ihe People's case 

WMe a deputy ttistnet attorney may have absolute xnmimty bom a CM iawsui tor wmim/ 9dtire to rtisdose exculpatory evidence, srhe 
is subject to contempt, suspension, and possible disbarment tor such conduct (m addition to dsapfnary action by tots office (Penal 
Code section i054.5(t». Business and Professions Code section 6103. Rules of Professional Conduct Rule MOO ) 


UJ [A| defendant need not establish that the {prosecutingl attorney's deficient performance more kkety than not altered the outcome m 
order to estabbsh prejudice under Smcktand Bagte/s touchstone of materiality is a “reaso n ab le probatxtity of a flfferenl resufi, and the 
adjective is important The question is not wnetner me defendant wocH more ttety man not nave received a afferent vermet wen me 
evidence, but wheffter xi its absence he received a lax trial, und ersto od as a trial restating n a verctid worthy of confidence a 
treasonable probatxtity of a dffetent resufi is accordnckv shown when me Government's evidentiary suppression unoermnes confidence 
in the outcome of the trial. (Kyles, supra, 514 U.S at p. 434.) 

[21 Attorneys should review Chapter V ot Professionalism, A Sourcebook of Ethics and Cmi Liability for Prosecutors for an excellent discussion of discovery rules 
and the prosecutor's duty regarcing exculpatory evidence in particular 
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Section 5.02(a)(itt) Immunity Agreement* ^ dr -I 

Article V PROCEDURAL RESPONSIBILITIES 

Snon 5Q2(iKmi> Imjannm Afmwan 

PoMcy 

An attorney staff discuss any oner of nvnuniy wim his or her assistant district attorney to some cases mere wit be lurmer discussion 
wrtti me district attorney or ne duet assistant (Kind attorney Attorneys staff not offer or affow nvesogatmg taw enlorcement officers to 
offer immunity to a witness to exchange tor informant duties without the approval ot an assistant district attorney or the duet assistant 
district attorney For purposes of me policy, munwty ndudes an offer to an etformanl to take no action on a pending (ftdudng an as 
yet uncharged) case 

immunity e a very complicated area of the cnmnai law its proper and sparing use can promote justice improper use and overuse 
prompts distrust in government and our system of justice The prosecutor has nherenl power to offer general c* tanked 
immunity (Pecpto ¥. Superior Cot*! (Crook} 11978} 83 CatAppM335 ) Tins power is apart tom mat set form m Penal Code section 
1324 and 1324.1 The grant or immuiity tor a deponent or witness or parly m a end proceeding s an example of tlus inherent power 
(See Ceflr v Superior Court (1977} 19 Cal 3 rd 132 ) Pre-Ming nununffy nvotvmg a negotiated grant of immunity is another Any offer 
of mmunrty must be carefuty dratted Swnple mistakes xi the draltuig of an mnxmfy agreement can result m the dismissal at an 
achon (See Prep* y. QuarfcfffWr) (1997} 16 Cal 4th 600. (breach of promise to not tee pretrial statements!) 

The public rarely looks wm favor tffion xnmurured testimony, parheutarty of a wrtoess who g aduaffy an accomplice of me accused o» a 
jatouwse intormanl Offers of xnmuruty are merefore generaffy reserved tor those cases where the ante was violent or had the potenbal 
to cause death and me accused e rugniy dangerous to vie public and nts or her convic ti on s dependent 14100 immunised testimony 
(See section 5 03(c). (Conftdenbai intormanl), Penal Code «cton 1127a. (Jatoiouse informant) Penal Code section 119125. (in 
Custody informant. NoCftcanon to victim of Bargain)) 

Discovery 

A oopy or me written grant of anmunffy tot a witness who is ejected to be cased 10 testily wet be suppled to counsel tor the defendant 
as a part of dscovery Tins wti be provided m compliance with discovery statutes Faiue to provide cUscovery of a grant of unmunffy 
or any other promise made or consxtor aton given by a member of me prosecuton team to a witness can resuff ft dismissal of charges 
and State Bar sanctions against the prosecutor (See Penal Code section 1127a(c}. Penal Code section 1054 501) ) 

Safety and Security Considerations 

if bom me defendant and the imwmd witness are n custody, the prosecutor shoe*) advise the case nvesiigator to ntonn fie jai to 
affow correc ions officials to nveshgate the sectfity fnpffcatuns and provide for he safety of me prisoners 

Potential Liability issues 

Al the remedtes of Penal Code section 1054.5 (b) are avaffaue to the cot* where the prosecutor (or me defense attorney) lafs to 
comply with discovery In the most egregious cases, 'any other lawftf order' may ndude dismissal of the People's case Whie a 
deputy distort attorney may have absolute xranunffy tor wfftol fafure to dnetose exculpatory evidence s/he t$ subject to contempt. 

te lt rm i nn mil pm ifr rtorn mu nt Irx nirti iiimlixl fPen*Codeffefon 1864 SfblrPik— of P w ff mton ff Conduct ftf* f-rnn 1 

. . . . .. , . ... ... . . . ... . 

Attorneys should review Chapter VII (Immunity for Testrniony) of Professionalism, A Sourcebook of Ethics and Civil Liability for 
Prosecutors, and the case law cited within that chapter. Contact the secretary for the assistant district attorney in charge of Training 
and Staff Development for a copy. 

Volume XIX. No 4, 1997 edition of Prosecutors Brief, also pubfeshed by the CaMomta District Attorneys Assoc at cn contans a wei 
written article regarding Penal Code section 1324 and me new use mvrunffy under that statute as amended 
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Section 5.02(b){ix) Grand Jury trf -J 

Article V PROCEDURAL RESPONSIBILITIES 

Skim f 02(bKix) Creed Jen 

Policy and Law 
Functions 

The Mictions of the grand MV are outtnedln die Penal Code sedans 889 through 945 The Oistnct Attorney ts the legal advisor to me 
grand MY (Government Code section 26501 and Penal Code section 935 ) in Santa Clara county, me grand jury consists at nmefeen 
members (Penal Code section 888 2) N is aumorued to mqure nto he commsson of pubic offenses (Penal Code section 3 IT), 
wtftul or comm misconduct ot pubkc officers (Penal Code seebon 919(C)). the needs ot as Santa Clara County officers, mduthng the 
method of pertormng duties (Penal Code section 928). and may order toe District Attorney to sue to recover money due the county 
(Penal Code section 932 ) 

The District Attorney may al ai times appear before he grand MV ,c * me prepose of givmg ntormabon or advice or lo mierrogate 
witnesses whenever s/he mmks rt is necessary (Penal Code sedan 935} In cases that afted the general pubkc weftare. the giand 
)ury. acting enough Is foreman and me Attorney General or me Dtstod Attorney, may make a jo*H written request tor pub* 
sessions (Penal Code sedan 9391 ) 

The grand MV may receive only tegafty adnssstole evidence (Petal Code section 939.6} The standard of proof requred to support an 
mffidment by a grand MY « probable cause Ihe 'grand jury serves as pan of the charging process of enmnai procedure * 
(Cunwntshey v Superior Court ( 1990) 3 Gal am 1018,1026) (interpreting language n Petal Code seebon 939.8 )Conoarence of twelve 
grand /urors is necessary to "find* an i n di ct ment (Penal Code section 940) This latter tad shot4d be kept m mmd when less man me 
tot grand My can be present demng he preseiuatun of a enmnai matter Alter n oc tmem . poors may be added by amendment wi hout 

tuntier action by me grand MY (Penal Code sedan 969a > 

Suitable Cases 

Any deputy dstnet attorney desemg to present a cnrnmaf matier lo me grand MV shodd scherMe me mailer with the assistant district 
attorney lespansiMe tor coonsnauon of me grand MV after consuKatan wim he or her own assistant dumdaoomey The foal decision 
whether lo proceed by me enactment process wd be defermeied by me assistant district attorney havmg siAyed matter responsttbty 

Presentation 

Ail presentations to the grand jury should be well prepared Attorneys should review The Criminal Grand Jury - A Guide to Prosecution 
try Indictment before making the presentation. A copy of this guide may tie obtained from Ihe grand jury coordinator. Attorneys should 
also review Chapters VI and VJI of Professionalism, the CDAA sourcebook for prosecutors. A copy of the sourcebook may be obtained 
from the assistant district attorney responsible tor training and development. 

If «—■ ■! f 81 ■ pt f I HI HH I f I If) IIIMI I —I ! » ■ ■! P| 1 1IHI ffll UMBIUI L U IIM II ) ■) 
indictments should be carcfufty drafted since amendment of an ndidmenl is signdtoanDy ivnied compared wrtti the amendment of an 
ntormabon (Penal Code section 1009 ) 

Duty to Disclose Exculpatory Evidence 

Statutory and case law requre mat me prosecuting attorney make known to me grand MV any exculpatory evidence and me grand 

MV's duty n mat regard under Penal Code sedan 93971 and Penal Code sedan 9397 (See Jtrtnxn v. Superior Court (1975) 15 
cm 3d 248.256. People v McAisfcr (1976) 54 CalAppW 918.) 

Secrecy 

Grand MV hearings are conducted ei seaet| 1 |. (See Penal Code sedans 924 2 and 9M) unless a pubkc hearing ts ordered (Penal 
Code sedan 939.1) It IS a nesdemeanor tot a grand pm to ffisetose me fad of an enactment prior to the arrest of me defendant. 
(Penal Code sections 924.) dr to disclose any of me testimony presented to Ihe grand MV unless ordered to do so by the owl (Penal 
Code sedan 924.1) As a matter of pokey me office w«no( to disclose grand MV testimony except as requeed by appacabie discovery 
taw 

At he bme of the defendants arrest, me tod of an e n a c t m e n t may be disclosed After the Nng of me grand MV transcript with the clerk 
of me superior ctxel and ten (10) days after service of the transcript upon me defendant or lus/her attorney. he testimony presented 
becomes pubkc record unless me court orders otherwise (Penal Code sedan 938.1 ) 


























Section b,0^(b )(xiv)o) Role of the Prosecutor ««( f rial 


PROCEDURAL RESPONSIBILITIES 



Article V 

Section f.OIibxm >i) 
Policy 


KoW of ibe PrtiKim at Trial 


It ts f»e duty of the prosecuting attorney to present to he cowl or fwy relevant evidence beamg upon tie truth at the charge m a 
forthright and tarekd manner All dealtigs with me court and counsel must be truthful and honest A prosecutor must not seek to 
mislead the court or any futSoal officer by scheme or false statement of (act The prosecutor must be impartial ri mating decisions and 
unmll u enced try personal fas regarding the accused or the wctri The prosecutors convnNmenl to due process requires me disclosure 
of exculpatory evidence when dscovered even when dscovery occirs after the determnahon ot gwl (See setittfl 5 affamn 
(Discovery PoMcy). section 5 0 KaXi*). (Mission and Honesty Pokey)) 

A prosecutors conduct with members ot the bench and opposmg coin sen shai be professional That conduct must be characterized by 
personal courtesy respect and professional and personal mtegrfly (See sections S.Q l [bX«HK (Conduct wah Members of the Bar), and 
5J21(bXH)&). (Conduct w*h the Court and staff), section &Q1HUUU. (Ahsswn and Honesty)) 

County Code ot Ethical Conduct T iS l ___ ___ 

Adherence to the Rules of Professional Conduct of the State Bar of California is mandatory The CDAA sourcebook. 'Professionalism” 
should be used as a guide. All attorneys should be familiar with the Rules of Professional Conduct and the Canons of Professional 
Ethics of he American Bar Association. The District Attorney is a signatory of the Santa Clara County Bar Association’s Code of 
Professionalism; attorneys in this office are to adhere to that Code. 
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Section S*03(c) ( onfktentidl Informants 

Artie I* V MISCELLANEOUS PROCEDURES 

Sorties 5.93(c) < oaftdrwnil Infonnjnh 

Policy and Procedure 

Al issues and requests regarding con Men ul (dormants shad be deeded to Assistant District Attorney David Tomkns or Assisianl 
D^ttid Attorney Oavto Howe A deputy district attorney shad not offer or atow inves gating taw enforcement officers to otter immunity to 
a wtness in exchange tor informant du cs The taw enforcement otsoers must be deeded to the appropriate assistant district attorney 
n asked by an officer to approve mmunrty tor a witness or suspect/defendant. the deputy must promptty notify tas or her assistant 
distnct attorney at the request 

A law enforcement officer may ask an attorney m IMS office to make certain concessions regarding a defendant, eg to agree to 
change custody status (tower bad agree to OR. etc ); delay issumg a comptanl. condnue a cowl procecdng dale, wane prefximary 
hearing, reduce or amend charges, alter a sentencing recommendation, or seek modticabon of toe terms of probation or sentence No 
deputy dstnd attorney shad accede to any such requests) except m accordance wth tors procedure, that is. obtamng approval Irom 
me designated assistant drstnd attorney 

These issues and omers smear to them shad be nanffied as conhdenbat (dormant issues Unless you are deeded by an assistant to 
change procedure, conttnue to prosecute me case as* the request had never been made Do NOT leave a note m the Me regardng the 
discussion had wdh the officer The ostnel attorney's Mes are official records and may be tie subfed of a subpoena Some attorneys 
share he Mes freely wtto counsel and me cowl Carelessness in this regard may subfed the potential (dormant to a risk of harm (See 
section 5 Qi (ax>v)2). (Duty 10 warn)) 

it s me responsibiMy of any attorney who discovers a note n a Me regardng a confidential informant, to remove me note and bung it to 
the nwriedtate alien ion of the appropriate assistant dstnei attorney or the ttief assistant d^tnet attorney 

Jailhousa informant 

For purposes of this policy, a jadhouse (dormant s a person n custody who purported^ receives a communcabon from another person 
in custody abtXJt a crime commdted by the tatter and who chooses to convey this nfw matron to authorities 

Jadhouse (dormants are 10 be presumed unrebabte and met use e ffisfavored by this office 

A deputy ffismd attorney wisnog to use a jadhouse (dormant as a prosecution witness must obtain poor approval of Assistant Distnct 
Attorney David Tomkins, and the deputy shad first read and absorb. Iron. WORDS OF WARNING FOR PROSECUTORS USING 
CRWINAIS AS WITNESSES <1996)47 Hastrogs L J 1391) (Go 10 V Drive 'Trwnrog Materials* and dick on 47 Hastings LJ 1381) 

Assistant D A t omkros shad mamtaro a Central Index of faffiwuse (dormants who have ottered to be. or who have been used as 
witnesses 

Use of jadhouse (dormant s is also contused by Penal Code secUon U27a 

Subsection (c) provides n part -When the prosecution catts an ro cuslody (dormant as a wdness m any owwnai mat. conte mp or an e o us 
with the cattng of that wdness. the prosecution shad Me with me cowl a written statement set ng out any and ad consideration promised 
to or received by the n custody (dormant * The statement may net m any way 'expand or tend* he defendant's ffiscovery rights The 
statement must be provided to the defendant poor to mat (Penal Code sec ion 1 t27a(c) ) The deputy distnct attorney should probe 
boti law enforcement and toe informant to determine d any "side deals* were suggested or made 

The victim of the crime commrtted by an m-custody (dormant must be notified of any proposed reduction or modheabon of sentence or 
dismissal of me case ptw to mat. if mown or oetore Vie ( dorm an t» called to lesMy. (Petal Code we ten 119125 1 

Attorneys should also review Penal .Code s ections 400 1.1 (Although Penal Code section 4DD1.1, if strictly applied, pertains only to "in- 
custody informants" held within a "correctional institution.” it is office policy that its provisions apply to any custodial setting), 701.5 and 
Evidence Code sections 915, 1040, 1041, and Chapter VI of Professionalism, A Sourcebook of Ethics and Civil Liability for 
Prosecutors. (That chapter of this CDAA publication was written by attorneys in this office.) 

Whenever practicable ad substantive conv ersati ons between a jamouse informant and an nvestigalor or deputy or assistant dstncl 
attorney shad be recorded 

Prohibition ot Monetary Payments 

Penal Code section 4001 1 protvotts law enlorcenvnl from making monetary payments to «-custody (dormants m excess ol $50 m 
exchange tor testimony This kmrtation does not apply to funds expended lor witness protection, rekxa on. or travel expenses 

Fabrication of Evidence By Jail house informants 
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Section 7.04(a) Procedure for Departing Attorney* 


A tar —3 


Articl* VII 


ADMINISTRATIVE POLICIES AND PROCEDURES 


Wltot 


Pr*ffd*rt for Drp*rtt*f Aitoraty^ 


Policy and Procodur* 

1 Separation Documentation and Exit Interview 

Before the Iasi workday, me departing atlomey needs to contact DA Personnel and complete the necessary paperwork tor separation of 
efnptoyment with the County and tms office The attorney should arrange tor any continuation of benefits at mis lane also 

The attorney may arrange tor an exit interview wfih tvs or her assistant district atlomey or wrth me dvet assistant Osmct attorney Make 
an appomtmenf with the appropriate secretary for mis interview 

2 Personal Property 

it ts me attorneys responsttiMy to pack and move ai personaty owned property For tms purpose Business Services suppfces used 
Poxes, i avafiabte The laotlies assistants wii also lend a dotty or other Rems to load personal property nto the employee s vemde 
Plan Id mow at personal property before the dose of busmess [5 00 PMJ on me final day with me office 

3 Offic* Property 

The attorney must return me fottowmg Hems to ms or her assistant d&inct attorney on or before dose of business (unless s/he is 
schedified lo leave earner in he day) of me final day m he office 

Do no! redretttoute me iem§ of property tested above lo other members of he office Leave them m your olhce 

Computer files snai not be downloaded and taken from me office Wrtongs, drawing and other Hems created on the office computet(s) 
or network reman me property of the olhce and shatt not be removed from office Computer ties shafi not be obscured or rendered 
maccesstote by password or omer device S** section 7.Q l (Technology Resource Policy) 

The assistant dfttncl attorney wff review with you ai <ems to ensure thee reban betore ncrtrymg Personnel to process yw final 
paycheck This poficy is lor you protection and as well as mat of me office 

After Departure 

Access to the office after departure wd be as a member of he pool* V&As to me office tor personal or busmess purposes wtl be 
conducted as a member of he p*^ Contact me receptiontsf and watt m me lobby untd you are escorted into the interior of me office 

After close of business on the final work day and thereafter, the departing attorney is not permitted to use pass codes or access codes 
to enter any district attorney facility, hallway or interior office, voicemail, computer, computer network, or Internet account. Chapter Xlii 
(Transition To or From the Prosecutor's Office ), of Professionalism, A Sourcebook of Ethics and Civit Liability for Prosecutors regarding 
the ethical pitfatts a former prosecutor might encounter should be reviewed before leaving the office. 











